
CITY OF LEESBURG DATA TRANSPORT AGREEMENT

__________________________________, a(n)___________________________,  


(Customer Legal/Corporate Name)


(Legal Status of Customer)

whose
address is _________________________________________________ (the 





(Corporate/Home Address)

“Customer”) hereby requests leased fiber optics service from the City of Leesburg, Florida (the “City”) upon the following terms and conditions: 

1.
DEFINITIONS.  As used in this Service Agreement, the terms listed below shall have the meanings shown:

A.
“AAV” shall refer to a person or entity licensed by the Public Service Commission of the State of Florida to provide alternative access to telecommunications services within the State of Florida.

B.
“Service Area” shall refer to the areas provided with fiber optic communications utility service by the City, now and in the future.

C.
“Network” shall refer to the linked communications system created by the installation of the fiber optic cables owned by the City.

D.
“Resolution” shall mean the resolution duly adopted by the City, as amended and supplemented from time to time, providing for the terms of service and standard rates for the services described herein. 

2.
TERM OF AGREEMENT.  This Service Agreement shall be effective upon execution and shall continue in force for an initial term of ninety (90) days unless earlier terminated in accordance with the terms set forth herein.  After the initial term, this Service Agreement shall automatically renew for additional ninety (90) day terms unless earlier terminated in accordance with the terms set forth in Section 10 herein.

3.
SERVICES TO BE PROVIDED BY THE CITY.  During the term of this Service Agreement and any extensions hereof, the City shall provide the following services to the Customer:

A.
The City shall keep in force all necessary licenses, permits and approvals to allow it to act as an AAV.

B.
The City shall provide the Customer with bandwidth on single mode fiber optic cables for continuous use as described below.    

C.
The City shall provide a point-to-point 100 MB/sec Ethernet network extension between a junction box on the exterior of Customer’s premises at ____________________________________ and _____________________________________. The network extension shall consist of a standard single mode optical fiber, and two (2) 100 BASE-f ST Ethernet transceivers placed in convenient locations inside the Customer’s buildings in protected climate controlled environments. The Customer shall supply 120VAC with appropriate surge protection within six (6) feet of the transceiver locations.

D.
The City shall provide all fibers and connections at the ends of the network extension up to and including a demarcation box which shall be located at a junction box on the exterior of Customer’s premises at ____________________________________ and _____________________________________. The Customer shall provide all fibers and connections between the demarcation box and the Ethernet transceivers.  

E.
The Parties understand and agree that the City shall only be obligated to maintain the network extension up to and including the Ethernet transceivers, excepting that the Customer shall bear the responsibility for maintaining any intervening fiber or connections installed by the Customer.  The Parties understand and agree that the City shall bear no responsibility for maintenance of any portion of the Customer’s network.
F.
The Parties understand and agree that the City may, at a future time and at its sole option, combine this and future 100 MB/sec Ethernet network extensions into a single switching device located in a common area to be designated by the City.  If the City performs such actions, then the City shall endeavor to provide the Customer with appropriate notification regarding potential downtime.

4.
OBLIGATIONS AND ACKNOWLEDGEMENTS OF THE CUSTOMER.  During the term of this Service Agreement, the Customer shall have the following obligations:

A.
The Customer shall remit to the City, on or before the 1st day of each month, a monthly service charge as set forth in the rate schedule Resolution duly adopted by the City, currently providing for a monthly service charge of Four Hundred dollars ($400.00) for the materials and services provided by the City pursuant to this Agreement.  


Payments received after the 10th day of each month shall be subject to an additional penalty of 5% of the balance due.

B.
If requested, Customer must provide access to the City or its designee to allow inspection of the Customer’s connection frame and attached equipment, to insure its compatibility with the Network and verify usage of Network resources.

C.
Customer shall assume all liability and shall indemnify City and hold it harmless from and against any liability, loss or damage, claim or cause of action, damage to property or injury to persons, and all attorneys’ fees and court costs (including on appeal) connected therewith, arising in any way out of Customer’s use, misuse or abuse of the Network or the services available thereon.

D.
The Customer shall not, in any way, provide access to or use of the Network, including the use of bandwidth or the transport of data, to any third party, without the prior, express, written consent of the City.  The Parties understand and agree that if Customer allows any third party to use the system or any part thereof, or use any bandwidth thereon, then Customer shall be considered in default of this Service Agreement and the City may, at its sole option, immediately terminate the Service Agreement.  

5.
INTERRUPTIONS IN SERVICE.  The City shall not be liable to Customer for interruptions in service due to problems with or damages to the Network cable bundles, or for any damages caused by events beyond its control, including without limitation acts of God, acts of any public enemy, sabotage or other criminal acts of third parties, floods, strikes, statutory or other laws, regulations, rules or orders of the federal, state or local government or any agency thereof.  However, during any month in which service is interrupted for a period of 3 days or more, the Customer shall not be required to pay any service charges on the portion of the Network to which service has been interrupted.  Additionally, if the Customer informs City of an interruption in service, then the City shall initiate repair and/or service activity within twenty-four (24) hours of such notice, unless the initiation is precluded by events beyond the control of the City such as those described above.

6.
TAXES, LICENSE FEES & OTHER CHARGES.  In the event any charges are levied on the City as a result of its rendering services to the Customer under this Service Agreement, including but not limited to sales, gross receipts, and similar taxes, or license, occupation, franchise, and other similar taxes, levies, or fees, all such charges, taxes, fees or levies shall be added to the City’s rates hereunder and shall be paid by Customer.  

7.
NOTICES.  Any notice permitted or required by this Service Agreement shall be in writing and shall be either delivered in person, mailed by United Stated Mail, certified with return receipt requested and all postage prepaid, or delivered by Federal Express, UPS or other widely recognized overnight courier services. Notice sent by mail shall be effective on the third business day following postmark, whether or not actually received, if properly addressed with postage prepaid. Notice delivered in person shall be effective upon delivery. Notice sent by overnight courier service, properly addressed with all charges prepaid, shall be effective at noon on the next business day following placement of the notice in the hands of the courier service for delivery. Notices shall be given to the following addresses or such other addresses as the parties may specify in writing from time to time during the term:

A.
To the City:

Kevin Cochrane
Communications Manager
City of Leesburg 

501 W. Meadow Street
P.O. Box 490630

Leesburg, Florida 34749
B.
To the Customer:

8.
DEFAULT BY THE CITY.  If the City materially defaults in performance of any duty or obligation imposed by this Agreement, Customer may terminate this Agreement after giving written notice to the City specifying the existence and nature of the default, and giving the City thirty (30) days from the effective date of the notice to cure the default.  Events of material default by the City shall include, but are not limited to, failure to maintain proper licenses, failure to perform its duties hereunder three or more times within any calendar month, or thirty (30) or more days of continuous service interruption.  If Customer terminates this Agreement pursuant to this Section, then Customer’s obligation to provide payment to the City for any monthly payments following such termination shall be discharged. 

9.
DEFAULT BY CUSTOMER. If Customer defaults in the performance of any duty or obligation imposed on it by this Agreement other than monetary obligations, the City may terminate this Agreement after giving written notice to Customer specifying the existence and nature of the default, and giving Customer thirty (30) days from the effective date of the notice to cure the default.  If Customer defaults in payment of any monetary obligation imposed on it by this Agreement, the City may terminate this Agreement after giving written notice to Customer specifying the existence and nature of the default and giving Customer ten (10) days from the effective date of the notice to cure the default by paying the amount due in full.  If the City terminates this Agreement due to default by Customer during the Initial Term of this Agreement, then the City shall be entitled to immediate payment from Customer all remaining monthly service charges for the Initial Term of this Agreement.

10.
TERMINATION.  Other than as provided above, this Service Agreement may be terminated:

A.
At any time by mutual written agreement of the Parties; or

B.
At any time after the Initial Term, by either Party, provided that the Party wishing to terminate the Service Agreement provides the other Party with written notice of its intent to terminate not less than forty-five (45) days prior to the date of proposed termination, unless otherwise agreed in writing by the parties.

C.
If this Service Agreement is terminated pursuant to this Section, then the Customer’s obligation to provide monthly payments to the City for any months following such termination shall be discharged.

D.
The City will provide the customer with a cost estimate for the installation of this service. If the Customer chooses to terminate this agreement prior to the City recovering its installation costs, the Customer will be required to reimburse the City for all installation charges, less the amount already paid for the service. 

11.
ASSIGNMENT.  Customer may not assign its rights or delegate its duties hereunder, in whole or in part, without the prior, written consent of the City.

12.
LIMITATION OF LIABILITY AND REMEDIES.  Customer understands and agrees that the City’s liability and the Customer’s sole remedy against the City for any loss or damage that arises directly or indirectly out of, or resulting from impairment of, any service provided by the City pursuant to this Service Agreement, or any mistake, omission, interruption, delay, error, or defect in the provision of services, or for loss or damage caused by delayed performance, negligent performance or non-performance regardless of Customer’s form of action shall be limited to recovery of actual damages in an amount equivalent to the lesser of:  

A.
The amount of actual and direct damages that are proven; or

B.
The service charges incurred by Customer for the period of service during which such mistake, omission, interruption, delay, error, defect, or failure of service occurred.

13.
OWNERSHIP OF EQUIPMENT AND MATERIALS.  The Customer understands and agrees that any and all equipment or materials installed or maintained by the City pursuant to this Service Agreement shall remain the property of the City.  Upon termination of this Service Agreement, the City may remove any and all installed equipment or materials from the premises of the Customer.

14.
ENTIRE AGREEMENT.  This Service Agreement sets forth the entire understanding of the parties with regard to its subject matter.  This Service Agreement supersedes and takes precedence over any and all prior negotiations, representations and agreements, oral or written, all of which are deemed to have merged into this Service Agreement and to have been extinguished except to the extent specifically set forth herein.  Except for the Resolution, which may be amended from time to time by the City Commission to adjust the rates applicable to this Agreement, this Service Agreement may not be amended orally, by implication, by course of conduct, or in any other manner whatsoever than by way of a written instrument signed by both parties hereto or their lawful successors.  This Service Agreement shall be construed in accordance with the laws of Florida and venue for any action or proceeding arising out of this Service Agreement shall be in Lake County, Florida.  This Service Agreement shall be binding on the parties hereto, as well as on their lawful successors and assigns.  Customer enters into this Service Agreement without either reliance on, or on the basis of, any promise, negotiation, representation, undertaking or agreement, either oral or written, which is not specifically set forth within this Service Agreement.

15.
CONSTRUCTION.  Any word in this Service Agreement shall be read as singular or plural, and as either masculine, feminine, or neuter gender, as the context may require.  Captions are included for convenience only, and shall not be construed to limit, expand, or otherwise modify the text of this Service Agreement in any manner.  

16.
ATTORNEY’S FEES.  In any action or proceeding arising out of this Service Agreement, the prevailing party shall be entitled to recover its reasonable court costs and attorney’s fees in addition to any other relief granted.

17.
SEVERABILITY.  If any part of this Service Agreement is either found or held to be unenforceable, then only the unenforceable provision or section shall be effected and the remaining portions of this Service Agreement shall continue in full force and effect.






“Customer”


BY: 





Its ______________________________







Date: ________________________
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