AMENDMENT TO 

GAS SERVICE AGREEMENT


THIS AMENDMENT is executed on the 

 day of 


, 2009, between THE CITY OF LEESBURG, FLORIDA (hereafter referred to as the “City”), and D & E Development (hereafter referred to as the “Developer”),

WITNESSETH:


THAT on or about February 23, 2004, the parties entered into a Gas Service Agreement (hereafter referred to as the “Agreement”) for the development known as Majestic Oaks Shores (hereafter referred to as the “Development”) under which Developer was required to utilize natural gas from the City for Forty Four (44) residential lots within the Development. The Agreement required that Developer equip at least Thirty Six (36) units with gas service by the end of five (5) years from the date of the Agreement. However, due to economic conditions Developer has not yet sold Thirty Six lots and has requested an extension of the term of the Agreement.


NOW THEREFORE, for and in consideration of the Agreement, the mutual covenants and promises contained herein, the sum of $10.00 and other good and valuable considerations, in hand paid and given by each party to the other, the receipt and sufficiency of which are hereby acknowledged, the parties agree as set forth below:

1. The requirement in Paragraph 3 of the Agreement that the Developer equip at least 
2. Thirty Six (36) residential units with gas appliances as specified in the Agreement, within five (5) years from the date of the Agreement, is hereby amended to extend the term of the Agreement for an additional three (3) years, such that Developer shall be required to equip at least Thirty Six (36) residential units with gas appliances as required by the Agreement, within eight (8) years from the date of the Agreement. If Developer fails to equip at least Thirty Six (36) residential units with gas appliances as required by the Agreement within eight (8) years from the date of the Agreement, then the reimbursement to the City specified in Paragraph 3 shall be payable as provided therein.

3. The granting of this extension shall not obligate the City to grant any extension at the end of eight (8) years from the date of the Agreement, should Developer fail to meet the new deadline. The City may, if presented with a request for a further extension, grant, deny, or condition its approval of any such request as it deems appropriate in its sole discretion. 

4. In any action to collect the reimbursements due the City under the Agreement, the City shall be entitled to recover as well its reasonable attorneys’ fees and court costs, whether at trial, on appeal, in any proceedings to collect or enforce a judgment, and in any proceedings in bankruptcy or insolvency.

5. Developer agrees that the City may record, in the Public Records of Lake County, Florida, a memorandum setting forth the material terms and conditions of the Agreement as amended hereby, so as to place the public and any prospective purchasers or mortgagees of the Development on notice of the requirements of the Agreement and that the Agreement will run with the land and be binding on any successors or assigns of the Developer.

6. Developer acknowledges that the City has met all of its infrastructure obligations to Developer under the Agreement, except those pertaining to the installation of service to individual residential units.

7. Except as specifically modified by this Amendment, the Agreement shall continue in full force and effect as originally executed.

IN WITNESS WHEREOF, the parties have executed this Amendment.








THE CITY OF LEESBURG, FLORIDA








BY: 














MAYOR

Attest: 







CITY CLERK

Approved as to form and content:

CITY ATTORNEY

WITNESSES:





             D & E Development, LLC







BY: 















H. D. Robuck Jr., President

(Type or print name of witness)

(Type or print name of witness)
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