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POWERSECURE - CONTRACT TERMS AND CONDITIONS

1.
Description of Services

1.1 Subject to the conditions set forth in this Contract, POWERSECURE agrees to furnish labor, supervision, equipment, materials, and transportation necessary to provide the services described in the attached POWERSECURE proposal (the “Work”).

1.2 POWERSECURE shall be entitled to rely on the accuracy of any information provided by Customer, which is hereby warranted by Customer to be accurate and correct. In the event of any unforeseen costs incurred due to the inaccuracy of any such information, the compensation payable to POWERSECURE shall be equitably adjusted to compensate for any such additional costs. 

1.3 POWERSECURE shall exercise reasonable efforts to complete the Work in accordance with the estimated schedule specified in POWERSECURE’s proposal.

2. Services Fee and Terms of Payment
             Customer shall pay POWERSECURE the contract price specified in POWERSECURE’s letter proposal (the “Contract Price”) within 15 days from bill presentment.  If Customer fails to pay Contract Price within 30 days from bill presentment, Customer shall be liable to POWERSECURE for reasonable attorney fees incurred in collection of any amount due and shall pay interest to POWERSECURE on the amount past due in the amount of 1.5% per month.

                 Any work beyond the scope of Work described herein requested by Customer and performed by POWERSECURE (“Additional Work”) shall be billed to Customer at POWERSECURE’s then current standard rates, unless otherwise agreed to in writing by the parties.

                 The prices for the Work and any Additional Work are exclusive of federal, state, municipal or other sales or use tax if applicable.  If POWERSECURE is required by applicable law to pay or collect any such taxes on account of Work provided in fulfilling this contract, then such amount shall be reimbursed to POWERSECURE.  Unless a Sales Tax Certificate is provided to POWERSECURE, the invoice will include a line item for sales tax.

3.
  
Customer’s Obligations

3.1 Customer shall be responsible to provide necessary access to and around the work site to enable POWERSECURE to perform the Services proposed herein.  POWERSECURE shall have the right to suspend Work and recover additional costs in the event that there is inadequate access to the work site, or in the event that continuing with the Work might jeopardize the safety of any person or property.

3.2 Customer shall provide any necessary plans, specifications, drawings, or information that may be necessary or useful in the performance of the Work and any Additional Work at no cost to POWERSECURE.

4.
Permits and Regulatory Requirements



POWERSECURE shall comply with all applicable codes, laws, regulations, and ordinances in force during the term of this Agreement.  POWERSECURE shall obtain and pay for all permits and licenses required by law that are associated with POWERSECURE’S performance of the Work.

5.
Limitation of Liability



The remedies set forth in this Contract are Customer’s sole and exclusive remedies.  Neither POWERSECURE nor its employees, its subcontractors or suppliers shall be liable for any indirect, special, incidental, exemplary, or consequential loss or damage of any nature arising out of or in connection with their performance or non-performance hereunder.  In no event shall POWERSECURE’s liability arising out of or in connection with the performance or non-performance of the Work or any Additional Work exceed the total of the Contract Price as set forth in POWERSECURE’s proposal.   The provisions of this Section 5 shall apply whether such liability arises in contract, tort (including negligence), strict liability, or otherwise.

6.
Insurance


POWERSECURE shall maintain throughout this Agreement the following insurance:

A.
Comprehensive General Liability.  POWERSECURE shall purchase and maintain Commercial General Liability coverage on forms no more restrictive than the latest editions of the Commercial General Liability policies of the Insurance Services Office (ISO).  The Commercial General Liability policy shall provide minimum limits of  $1,000,000 per occurrence combined single limit that includes coverage for bodily and personal injury and property damage liability for premises, operations, products and completed operations*, independent contractors, contractual liability covering the agreement, contract or lease, broad form property damage coverages, and property damage resulting from explosion, collapse or underground exposures (x,c,u).  

B.
Business Automobile Liability.  POWERSECURE shall purchase and maintain Business Automobile Liability coverage on forms no more restrictive than the latest editions of the Business Automobile Liability policies of the Insurance Services Office (ISO).  The Business Automobile Liability policy shall provide minimum limits of $1,000,000 per occurrence combined single limit that includes coverage for claims for bodily injury and property damage arising from the use of motor vehicles, including on-site and off-site operations, and owned, non-owned and hired vehicles, and employee non-ownership use.

C.
Workers’ Compensation.  POWERSECURE shall purchase and maintain Workers’ Compensation insurance for all workers’ compensation obligations imposed by state law and with employers liability limits of at least $100,000 each accident and $100,000 each employee with $500,000 policy limit for disease.

7.
Force Majeure



In no event shall POWERSECURE be responsible for any damages arising out of any failure to perform or delay due to any cause beyond POWERSECURE’s reasonable control.  In such event, POWERSECURE shall be entitled to an extension of time as necessary to overcome the cause of the failure to perform or delay.

8.
Use of Subcontractors



POWERSECURE shall be permitted to use subcontractors to perform the work specified herein.  Notwithstanding the use of subcontractors, POWERSECURE shall continue to be responsible for the quality of the work and any Additional Services under the provisions of Section 4.

9.
Non-Waiver




The failure of either party to insist upon the performance of any term or condition of this Contract or to exercise any right hereunder on one or more occasions, shall not constitute a waiver or relinquishment of its right to demand future performance of such term or condition, or to exercise such right in the future.

10.
Governing Law



The laws of the State of Florida shall govern this Contract and venue shall lie only in the court of appropriate subject matter jurisdiction in and for Lake County, Florida. 
11.
Warranty

11. 1
Standard PowerSecure Warranty


POWERSECURE warrants that the installation services performed and the materials provided by POWERSECURE or subcontractors as part of the Work shall be free from defects in material and workmanship for a period of one year from the completion of the Work or any Additional Work.  In the event that Customer notifies POWERSECURE of any defect in materials or workmanship that is covered by this warranty within such twelve (12) month period, POWERSECURE shall correct the defect at its own expense.  POWERSECURE shall not be responsible for any problems or defects attributable to improper operation, maintenance, or use of the Work or any Additional Work, or attributable to any cause beyond POWERSECURE’s reasonable control. THE WARRANTIES SET FORTH ABOVE ARE EXCLUSIVE, AND NO OTHER WARRANTIES OR REMEDIES OF ANY KIND, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS, OR IMPLIED, INCLUDING WITHOUT LIMITATION WARRANTIES OF  MERCHANTABILITY, AND FITNESS FOR A PARTICULAR PURPOSE, OR WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE OF TRADE, SHALL APPLY.  TO THE MAXIMUM EXTENT PERMITTED, POWERSECURE HEREBY ASSIGNS TO CUSTOMER ALL EXPRESS AND IMPLIED WARRANTIES FROM THE MANUFACTURER OF ANY PARTS AND EQUIPMENT INSTALLED BY POWERSECURE AS A PART OF THE WORK (see Manufacturer’s warranties for details).  POWERSECURE MAKES NO ADDITIONAL WARRANTY FOR ANY PARTS OR EQUIPMENT SUPPLIED HEREUNDER.    Except as provided in Section 8, POWERSECURE shall not be responsible for any work done by others or for any loss, damage, cost or expense arising out of or resulting from such work, unless authorized by POWERSECURE in advance.

11.2
    Refer to Exhibit B1 for NexGear Standard Warranty and Exhibit B.2 for NexGear Optional Extended Warranty.

12. Entire Agreement



This Contract embodies the entire agreement between POWERSECURE and Customer.  Any purchase order or acknowledgement issued by Customer is issued only for administrative purposes and any additional or conflicting terms and conditions appearing therein shall be void and of no effect. The parties shall not be bound by or liable for any statement, writing, representation, promise, inducement, or understanding not set forth above.  In the event of any conflict between a proposal letter and the terms of this Contract, this Contract shall control.  No changes, modifications, or amendments to any terms and conditions in this Contract are valid or binding unless agreed to by the parties in writing by their authorized representatives.

__________________________________________
______________________________

(City of Leesburg)
(Date)
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