MEMORANDUM OF UNDERSTANDING
Between the State of Florida Department of Environmental Protection and the City of Leesburg regarding Petroleum Contaminated Property Acquired for Transportation Purposes.

This Memorandum of Understanding (“MOU”) is by and between the State of Florida Department of Environmental Protection (“Department”) and the City of Leesburg (“City”).
The purpose of this MOU is to define the terms of an interagency agreement between the Department and City related to the City’s prospective acquisition of a site with preexisting soil or ground water contamination.
RECITALS
A. Section 334.27, Florida Statutes (F.S.) (2014) authorizes City and DEPARTMENT to enter into this MOU; and
	B. Department and the City recognize that soil and groundwater contamination are potentially hazardous to the public health and the environment; and
C. Sections 376.30, and 403.021, F.S. (2014) provide that the preservation of surface and ground waters is a matter of the highest urgency and priority, as these waters provide the primary source for potable water in the state; and
D.  The City intends to acquire and to perform work at locations adjoining and on approximately 0.23 acre parcel located in Lake County at 1325 West Main Street, Leesburg, Florida, and further identified as Parcel No. 26-19-24-390001900500 by the Lake County Property Appraiser records (the “Site”).; and
E. The prospective purchase of a transportation facility is part of a planned transportation corridor improvement project (City’s Project), and the City wishes to enter into an agreement with the Department  to define its potential liability under Chapters 376 and 403, F.S., for preexisting soil or groundwater contamination at the time of the City’s planned acquisition.; and
F.  The City is aware of the results and conclusions provided in a March 31, 2011, Phase I Environmental Site Assessment report, and a May 18, 2011, Phase II Site Assessment  Report which indicates that the soil and ground water at the Site have been impacted by multiple releases of petroleum products at the Site.; and
G.  The City was not an owner or operator of the Site or the storage tank systems, did not cause or contribute to the contamination, and is not related to any of the owners, operators or dischargers of the Site prior to the effective date of this MOU.; and 
H.  The City represents that it will update and complete its environmental due diligence process of evaluating the Site’s environmental conditions and assessing potential liability for any Contamination at the Site with the intention of qualifying as a “Bona Fide Prospective Purchaser” under CERCLA.; and
I.  The Department has conducted a search of its records and did not identify any reported petroleum product discharges that would be eligible for state‑funded site rehabilitation under Chapter 376, F.S.; and
J.  The Department and City desire to enter into an interagency agreement that addresses the City’s potential activities or improvements at the Site both before and after the City may acquire the Site for transportation purposes.; and 
K.  The “transportation facility,” for the purposes of this MOU, shall be construed in accordance with the term’s use under Section 334.27, F.S. (2014) and refers specifically to the City’s prospective purchase or acquisition by other means of all or a portion of the 0.23 acre parcel located at 1325 West Main Street (identified as Parcel No. 26-19-24-390001900500 by the Lake County Property Appraiser); and 
L. The Department understands the City’s intent is to use the Site primarily as landscaped green space to enhance the gateway feature constructed as part of the transportation project. A short section of the southern gateway wall will be located on the east side of the Site. 
M. The City intends to remove the existing metal building, driveway and other structures to facilitate landscaping the site. The City does not intend to do any demolition or construction which would cause further contamination and is willing to use construction methods prescribed by the Department to limit disturbance of the site. The scope of work does not include site remediation; the City is not representing work on site as remediation and the City does not intend to assume any responsibility for site remediation.
N. If at any time the Department determines site conditions warrant remediation, such remediation may be performed by the Department, but only if and to the extent that Department funds or federal grant funds may be available.
O.  The Department is the administrative agency of the State of Florida having the power and duty to administer and enforce the provisions of Chapters 373, 376 and 403, F.S., and the rules promulgated thereunder. The Department has jurisdiction over the matters addressed in this MOU.; and 
P.  Department rules and regulations govern the handling of contaminated soil and water; and the Department is responsible for the investigation, removal, and disposal of unknown pollutants throughout Florida including transportation facilities; and 
Q.  Pursuant to Section 376.305(1), F.S., any person discharging a pollutant shall immediately undertake to contain, remove, and abate the discharge to the satisfaction of the Department, and, pursuant to  Section 376.305(2), F.S. if the person causing the discharge fails to act immediately, then the Department may arrange for the removal of the contamination.; and
R.  This MOU shall not modify or change Florida Statutes, City rules, or Department rules and is limited to the scope outlined in this MOU.; and 
S. Except as provided by Florida Statutes, this MOU does not apply to, nor grant any exceptions from, or increase any liability imposed by any and all Department statutes or regulations that apply to City as an owner or operator of a transportation facility, Sections 334.27(2) and 335.10(3); and
T. Department and City recognize the benefits that accrue to each agency as a result of this MOU.
NOW THEREFORE, with full knowledge and understanding of the laws governing the subject matter of this MOU, and in consideration of the foregoing recitals and the mutual covenants and conditions contained in this MOU, the parties, intending to be legally bound hereby, acknowledge and agree as follows:

1. RECITALS AND EXHIBITS
The recitals set forth above and attached Exhibits are incorporated in and made part of this MOU.

2. EFFECTIVE DATE
The effective date of the MOU shall be the date the last of the parties to be charged executes the MOU (“Effective Date”).

3.  DEFINITIONS

Whenever terms listed below are used in this MOU, the following definitions shall apply:
	A.  “CERCLA” shall mean the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as amended, 42 U.S.C. § 9601 et seq.
B.  “Contaminant” is any substance which is harmful to plant, animal, or human life; section 403.31(1), Fla. Stat.; and
 C.  “Contamination” means the presence of free product or any pollutant and contaminant in surface water, groundwater, soil, sediment, or upon the land, in concentrations that exceed the applicable Clean Up Target Level (CTL) as specified in Chapter 62-777, F.A.C., or water quality standards in Chapter 62-302 or 62-520, F.A.C., or in concentrations that may result in contaminated sediment; and 
D.	“Pollutants” includes oil of any kind and in any form, gasoline, pesticides, ammonia, chlorine, and derivatives thereof, excluding liquefied petroleum gas; section 376.301(36), Fla. Statute.; and
E.	“Petroleum Products” means any liquid fuel commodity made from petroleum, including, but not limited to, all forms of fuel known or sold as diesel fuel, kerosene, all forms of fuel known or sold as gasoline, and fuels containing a mixture of gasoline and other products, excluding liquefied petroleum gas and American Society for Testing and Materials (ASTM) grades no. 5 and no. 6 residual oils, bunker C residual oils, intermediate fuel oils (IFO) used for marine bunkering with a viscosity of 30 and higher, asphalt oils, and petrochemical feedstocks.

4.  DEPARTMENT WORK
A.  The City has requested and the Department agrees to provide the City with assistance in determining the nature and extent of petroleum contamination at the Site and guidance concerning demolition and landscaping techniques  to be used by the City, or its agents, when implementing related transportation corridor improvements on the Site to avoid actions that may disperse or otherwise exacerbate the preexisting contamination; however, assistance determining the nature and extent of contamination is fully contingent upon the availability of appropriations from the Legislature for such work and assistance and does not guarantee the City that the Department will expend any set amount of funds or expend funds to achieve a specific cleanup goal.  

B.  The Department will work with the City, and its agents, to provide such assistance to the City and its contractor, pursuant to paragraph 4, to complete the work described in the contract between the City and such contractor The City will coordinate both the Department’s and the contractor’s work schedules and eliminate conflicts.

5.  CONTRACTOR
If the Department is funding some of the environmental, investigative, or remediation work, the City agrees to work with the Department on selecting an appropriate and qualified contractor from among those competitively procured for such purposes by the Department.

6.  LIMITATIONS
A. This MOU is created for procedural use only. The notification to the City of responsible party contamination in the transportation facility shall not operate to create or vest any property right in or to the Department, the responsible party, or to third parties. The Department, the responsible party, and third parties shall not acquire any right, title, interest or estate in the transportation facility by virtue of the execution, operation, effect, performance or breach of this MOU.  

B. This MOU is not intended to, and shall not, prohibit, limit or interfere with the City’s right to acquire, use, design, construct, operate, maintain, or issue any permit to use or do work within the Site.

C. This MOU shall not impose any additional requirements on the City for any acquisition, use, design, construction, operation, maintenance, utility work, or issuance of any permit to use or do work within the transportation facility including the contaminated area that requires soil or ground water removal and/or treatment.  

D. Nothing in this MOU shall be interpreted as imposing liability on the City for unpermitted third party work at the Site.  Nothing in this MOU shall be deemed or otherwise interpreted as waiving the parties’ sovereign immunity protections, or as increasing the limits of liability set forth in Section 768.28, F.S. (2014).  

7.  RIGHT OF ENTRY
Subject to requirements of Florida Law, the City agrees to allow Department access to the Site at reasonable times, with prior coordination with the City, for the purpose of performing any task allowed by this MOU, and generally for Department inspection. City agrees to waive for the Department any permit fees or requirements for access to the Site.  The Department will contact the City and schedule a time to access the Site by coordinating through the City Public Works Department.  

8. MODIFICATION
A modification or waiver of any of the provisions of the MOU shall be effective only if made in writing and executed with the same formality as this MOU.



9.  PETROLEUM FUNDS
A. In the event it is necessary for the City or an appropriate third party to perform work in the transportation facility, the Department will provide funding from the Inland Protection Trust Fund or another appropriate funding source, as may be determined to be appropriate by the Department, regardless of priority score, provided that funding is still available, and Department has been provided with sufficient appropriations.

10.  COORDINATION OF SITE WORK OR IMPROVEMENTS

	The City agrees to coordinate and obtain prior concurrence by the Department for its plans, and in the performance of its work, on or affecting contamination on the Site. The Department’s concurrence will not be unreasonably withheld, provided such plans or the performance of related work are not expected to adversely affect the Site’s environmental conditions with respect to the preexisting contamination, or to supplement, contribute to, disperse or exacerbate the contamination. The Department shall evaluate all such plans promptly to avoid undue delays in the City’s work.

11.  COVENANT NOT TO SUE
In consideration of the actions to be performed by the City under the terms of this MOU and except as otherwise specifically provided in this MOU, the Department covenants that, pursuant to Section 334.27, F.S., the City is not subject to any liability imposed by Chapters 376 or 403, F.S., for preexisting soil or ground water contamination due solely to its ownership; and not to sue or to take administrative action or seek any remedies pursuant to applicable provisions of state and federal law, including but not limited to, Environmental Laws, Chapters 373, 376 and 403 F.S., 42 U.S.C. §§ 9659, and RCRA § 7002, 42 U.S.C. § 6972, from or against the City, with respect to liability and claims arising from preexisting contamination described herein, or for reimbursement of funds expended by the Department for work done by it on or in relation to the Site.  The covenant shall apply unless actions or omissions by the City, or its agents, supplement, contribute to, disperse or exacerbate the preexisting contamination.
	IN WITNESS WHEREOF, intending to be legally bound hereby, the parties hereby execute this MOU, consisting of 5 pages. 
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